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Ceases arising under this Constitution," and this
defect in constitutional interpretation is supplied
five years later in Marshall's opinion in Cohens vs.
Virginia.1 The facts of this famous case were as
follows: Congress had established a lottery for the
District of Columbia, for which the Cohens had
sold tickets in Virginia. They had thus run foul of
a state law prohibiting such transactions and had
been convicted of the offense in the Court of Quar-
terly Sessions of Norfolk County and fined one hun-
dred dollars. From this judgment they were now
appealing under Section xxv.

Counsel for the State of Virginia again advanced
the principles which had been developed by Roane
in Hunter vs. Martin but urged in addition that
this particular appeal rendered Virginia a defend-
ant contrary to Article XI of the Amendments.
Marshall's summary of their argument at the out-
set of his opinion is characteristic: "They main-
tain, " he said, "that the nation does not possess a
department capable of restraining peaceably, and
by authority of law, any attempts which may be
made by a part against the legitimate powers of
the whole, and that the government is reduced to
the alternative of submitting to such attempts or of

1 6 Wheaton, 264.